It is widely believed that the judicial enforcement of arbitration agreements and awards is of secondary importance, and that the element of voluntary acceptance is the primary consideration. However, this is not to say that judicial remedy in the exceptional case is immaterial, for many have suggested that it is important to the stability of the procedure.
This article will attempt to deal with two major arbitration questions raised by the provision in Taft-Hartley Section 301 for actions in the federal courts based upon the breach of collective bargaining contracts. First, can suit for breach of a collective bargaining contract under Section 301 be stayed until arbitration has been had in accordance with an arbitration clause contained in the agreement, by invoking provisions of the Federal Arbitration Act," or otherwise? Secondly, can an agreement to arbitrate be Third year law student Duke University; U. of Alaska 1946-48 . Labor Management Relations Act, 61 STAT. 157 (1947) , 29 U.S.C. § 185 (Supp. 1951) .
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At common law, the courts early laid down the rule that agreements to arbitrate either existing or future disputes are revocable by either party at any time before the award is made. The explanation usually offered for this position is that of judicial antipathy toward other tribunals competing with the courts. The common law situation is anomalous, however, in that the courts have consistently awarded nominal or stipulated damages for breach of such agreements despite their "revocability," and will nominally enforce an award once made even though they would not have enforced the executory agreement to arbitrate.
4
By statute, most of the states have modified the common law of arbitration in various ways and degrees. The rule in twenty-one states is to the effect that only an agreement to submit an existing dispute will be specifically enforced.6 Eleven states have adopted the broader view that future dispute clauses appearing in collective bargaining agreements will be enforced.; However, a distinction has arisen as to whether the dispute is "justiciable" or not; and it has been held that only agreements to arbitrate those disputes subject to an action at law or equity can be enforced even in states with the more liberal type of statute. 7 Consequently, much labor arbitration remains beyond the reach of the state legislation.
The Federal Arbitration Act has provisions similar to those of many state statutes. The Federal Act, however, is not in terms confined to "justiciable" disputes and future disputes clauses are made irrevocable, giving it potential practical value in the field of labor relations. The first four sections of the act contain the principal operative provi- sions. Section 1 defines "maritime transactions" and "commerce"; it then ends with the proviso that, "nothing herein contained shall apply to contracts of employment of seamen, railroad employees, or any other class of workers engaged in foreign or interstate commerce." Section 2 provides that written provisions for arbitration contained in any contract which involves maritime transactions or commerce are "valid, enforceable and irrevocable," with the exception of the usual grounds for revocation of contracts. Section 3 provides for a stay of proceedings in any case where there is an "issue referrable to arbitration" under a written agreement. Section 4 provides for specific enforcement of a written agreement to arbitrate by any federal court which would have jurisdiction of the subject matter of a suit arising out of the controversy, save for such agreement. The act thus offers two possible remedies: indirect enforcement by a stay of litigation until arbitration is carried out; and direct enforcement by an order for specific performance of the arbitration agreement.
Indirect Enforcement: Stay of Litigation of
Arbitrable Issues The problem of whether stay provisions of the Federal Arbitration Act are applicable to labor arbitration clauses in collective bargaining contracts has been a controversial one. The federal courts that have faced the question have taken various positions.
One problem presented is whether, despite the broad language of Section 3, the power to grant a stay is restricted to such arbitration agreements as are made valid by Section 2, that is, those involving "maritime transactions" or "commerce." s A number of decisions have indicated that 8 The dictum of Judge Learned Hand has been the basis of subsequent holdings that the stay power granted in § 3 is not limited to "maritime transactions" or those involving "commerce" mentioned in § 2. Judge Hand said, "such arbitration" in § 3 may refer back to "any issue referrable to arbitration" and not back to § 2. Section 2 does not so limit Section 3.9 As heretofore noted, Section 1, after defining "maritime transactions" and "commerce," specifically excludes "contracts of employment." 10 It has been urged that since the word "commerce" does not appear in Section 3, the proper construction is that contracts of employment are not excluded from the stay provisions of the act." However, the prevailing view is to the effect that the placing of the exception clause in the definition section demonstrates a strong intent that the exception is applicable to the entire act and not merely to some of the sections.
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The further question has been raised in some courts whether a collective bargaining agreement is in fact a "contract of employment" under the exclusionary clause of Section 1.13 A federal district court in New York has disposed of this question by holding that the exception of "contracts of employment" applies to the entire act, yet collective bar- employment," as applicable to Section 3 and denied an application for a stay in a suit involving a labor question. 17 For a while, it seemed that the Fourth Circuit would follow the Third Circuit's interpretation, but United Furniture Workers v. Colonial Hardwood Flooring Co."' proved the contrary. Dictum in the Second Circuit indicates that it will follow the prevailing interpretation of the statute. 10 The Tenth Circuit has fallen in line with a recent decision. 2 0 And a holding of the Third Circuit in 1951 reversed its long standing policy of granting a stay even though the agreement involved was a collective bargaining agreement. 2 ' It seems clear that these five holdings, with no circuit court holding to the contrary, negative any possibility of a different interpretation. Future decisions by other federal courts will probably accept this limitation of the act and will treat collective bargaining contracts as outside the scope of Section 3.
As has been noted, the exclusionary provisions under Section 1 of the Federal Arbitration Act apply only to workers "engaged" in interstate commerce. However, suits under Section 301 of Taft-Hartley need only be founded on breach of collective bargaining contracts made in industries "affecting" commerce. Assuming the correct interpretation is that the exclusionary provision is to be read as applying to Section 3, a case might well arise where the contract of employment is in an industry that "affects" commerce but the employees in such industry are not "engaged" in commerce. It may be argued that the exclusionary provision will not prevent a stay in such a case.
The legislative history of the Federal Arbitration Act offers little help in interpreting it. It has been suggested that the act was phrased with a generality for "future unfolding," thereby including arbitration in fields not foreseen at the passage of the act. However, a closer examination of the social temper of the 68th Congress and of the status of the labor movement of the time militates against such a notion. 22 Much of the legislative history indicates that the act was intended to cover only commercial and maritime problems. The American Bar Association and other backers of the bill indicated its commercial character. 23 It is worthy of note, however, that in planning the Federal Arbitration Act the drafters drew heavily from the same sources as the framers of the state arbitration acts. And, contrary to the federal courts' interpretation of the federal act, at least two states have construed their statutes to cover collective bargaining agreements. Thus, the Supreme Court of California has construed the exclusion of "contracts pertaining to labor" from the state arbitration act to meai personal service contracts and not collective bargaining contracts. 24 The Pennsylvania statute has been interpreted similarly. Assuming that a stay of suit for breach of collective bargaining contract will be granted under the Federal Arbitration Act, contrary to most of the holdings, Section 3 imposes the further requirement that there must be an "issue referrable to arbitration." In the determination of this question, the courts will take the moving party's version, 20 and it is an insufficient objection that the stay would involve supervision on the part of the court.
One of the most difficult problems in connection with the "referrable issue" is that surrounding no-strike clauses. If the arbitration clause provides that "all disputes, complaints and grievances" shall be submitted to arbitration, a violation of a "no-strike" clause would seem to be an issue referrable to arbitration, and if a stay is granted the damage question will probably be arbitrated. 27 But where the arbitration clause is contained in a section headed "grievance procedure" and is limited to grievances as to "hours or other conditions of employment" then the clause may be interpreted as not covering claims for damages resulting from strikes. 28 The effect of the decisions noted is that management and labor may want to take a second look at their arbitration agreements and see that their intentions are clear on whether the issue of damages resulting from a breach of the no-strike clause are included within the arbitration clause. 23 United Furniture Workers of America v. Colonial Hardwood Flooring Co., 168 F.2d 33 (4th Cir. 1948) . Judge Parker in this case said "It would seem possible of course for the parties to provide for the arbitration of any dispute which might arise between them, but they did not do this."
" A clause of general arbitration does not cease to be within the Federal Arbitration Act when the dispute narrows down to damages alone. But the "arbitration act does not cover an arbitration agreement sufficiently broad to include a controversy as to the existence of the very contract which embodies the arbitration agreement. federal courts shall not grant relief to an employer if he has "failed to comply with any obligation imposed by law which is involved in the labor dispute in question, or . . . has failed to make every reasonable effort to settle such dispute either by negotiation or with the aid of any available governmental machinery of mediation or voluntary arbitration. 2 Donahue v. Susquehanna Colileries Co., 138 F.2d 3 (3rd Cir. 1943); Kulukundis Shipping Co. v. Amtorg Trading Corp., 126 F.2d 978 (2nd Cir. 1942), "There Is a well recognized distinction between a 'stay' and 'specific performance,' since the first merely arrests further action by the court itself in the suit until something outside the suit has occurred, but the court does not order that it shall be done, whereas in the second, through exercise of discretionary equity powers the court affirmatively orders someone to do or refrain from doing some act outside the suit.' Also, see: American Locomotive Co. v. Gyro Process Co., 185 F.2d 316 (6th Cir. 1950); In re Phalberg, 131 F.2d 968 (2nd Cir. 1942) . Denial of stay under §3 does not preclude action under § 4. The subsidiary question of whether § 4 will be limited by § 2 has not been directly decided. However, it has already been noted that in the early interpretations of the act some courts held § 1 only excepts those sections where the term "commerce" appears and since § 4 does not contain this term specific performance could be granted. In United Office & Professional Workers v. Monumental Life Insurance Co., supra, notes 16 and 21, the court held that the union's request for arbitration under § 4 would be enforced.
the question of specific performance under the Federal Arbitration Act has practically become a "dead letter" in view of the weight of authority indicating that Section I excludes collective bargaining agreements from the entire statute. Irrespective of federal or state arbitration acts, there is a possibility that agreements to arbitrate may be specifically enforced under Taft-Hartley Section 301. At present there is a split of authority on whether the injunction will issue, but there is substantial support for the view that it may. 8 5 Of course in seeking an injunction, the litigant is faced with fulfilling the requirements of the Norris-LaGuardia Act if a "labor dispute" is involved. The argument in favor of such relief is that, with the remedy for breach of contract under the section, it would be an anomaly to limit the court's power simply to damages. 34 The pioneer case holding to this view is that of Textile Workers Union v. Aleo Mfg. Co. decided by a district court within the Fourth Circuit in 1951. 35 The action was to compel compliance with a collective bargaining agreement containing an arbitration clause. Plaintiff union had established it had no adequate remedy at law and was entitled to equitable relief under the Declaratory Judgment Act, but the main question was whether injunctive relief might issue under Section 301. Defendant insisted the court was barred from issuing an injunction in any case involving a "labor dispute. "Plaintiff is not seeking an injunction against the defendant doing anything embraced in Section 104 (a) and (c) of the Norris-LaGuardia Act. A mandatory injunction requiring defendant to perform its agreement in no manner involves (a) or (c). These sections are limitations in behalf of employees; they have no application to an injunction against an employer."
While there is much to be said for the result in the light of the fact situation in the Aleo case, the problem is by no means solved.
Conclusion
Until recently the lack of uniformity in the interpretation of the Federal Arbitration Act has led to a wide diversity of holdings. If there is a collective bargaining agreement with provisions for arbitration and there occurs a breach of the arbitration clause the parties have two possible statutes to turn to for a remedy-Taft-Hartley Section 301, and the Federal Arbitration Act. The only stated remedy under Section 301 is damages; however, there is some recent authority that injunctive relief may be available for the party who requests that arbitration be carried out in accordance with the provisions of the agreement. If one of the parties requests a stay of trial until arbitration is had in accordance with the contract, there was, until recently, authority for granting it under Section 3 of the Arbitration Act; but it can now be said with some degree of certainty that collective bargaining agreements will not be enforced directly or indirectly under this statute.
It may be conceded that the importance of according legal status to labor arbitration agreements can be overemphasized. But some means should be available to enforce such contracts. The dockets of most federal courts are crowded; any reasonable method which might alleviate this problem should be resorted to, and this is especially true where the parties themselves have provided a system. Courts have repeatedly held that members of voluntary associations must exhaust their remedies within the association before resort-ing to the courts and an analogy might be drawn where the parties have provided machinerly for arbitration.
As yet we have not reached that point where many of us would urge that parties to labor disputes be compelled to arbitrate their differences. But where they have voluntarily agreed upon arbitration as the method for settling their disputes, there would seem to be a strong case for requiring a recalcitrant party to fulfill his undertaking.
